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DIGEST: 

1. The protester bears the burden of proof and 
where the only evidence concerning an issue of 
fact is the conflicting statements of the 
protester and the agency, the issue should be 
resolved in favor of the agency. 

2 .  Arguments which amount to a reiteration of those 
previously considered in deciding the initial 
protest do not provide a basis for reconsidera- 
tion. 

b 

3 .  Agency request for reconsideration of protest 
decision filed more than 10 working days after 
basis for reconsideration is known is untimely. 

Vulcan Engineering Co. and the Naval Facilities 
Engineering Command (NAVFAC) request 11s to reconsider our 
decision in Vulcan Engineering Co., B-214595, Oct. 12, 
1954, 84-2 C.P.D. (1 403, GGerein we sustained Vulcan's 
protest against the award O E  a contract to Arnold M. 
Diamond, Inc., for foundry modernization at the Norfolk 
Naval Shipyard in Portsmouth, Virginia, but denied Vulcan's 
request that we recommend termination of the contract for 
the convenience of the government. We affirm the decision. 

In our prior decision, we found that information 
submitted to NAVFAC prior to award did not provide a 
reasonable basis for the agency's determination that the 
subcontractor proposed by Diamond to install the equipment 
met definitive responsibility criteria in the invitation 
for bids. That criteria required experience in 
successfully installing six specific foundry process 
systems which had been in satisfactory operation for at 
least 24 months. We held that this misapplication of 
definitive responsibility criteria rendered the affirmative 
determination of Diamond's responsibility, and thus the 
resulting award to Diamond, improper. 
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N e v e r t h e l e s s ,  w e  d e n i e d  V u l c a n ' s  request t h a t  w e  
recommend t e r m i n a t i o n  of Diamond ' s  c o n t r a c t  and  i n s t e a d  w e  
h e l d  t h a t  i t  was a p p r o p r i a t e  f o r  V u l c a n  t o  r e c o v e r  i t s  
costs  of p r e p a r i n g  i t s  b i d .  

W e  i n d i c a t e d  t h a t  i n  d e t e r m i n i n g  w h e t h e r  t o  recommend 
t e r m i n a t i o n ,  w e  c o n s i d e r  s u c h  f a c t o r s  a s  t h e  s e r i o u s n e s s  o f  
t h e  p r o c u r e n e n t  d e f i c i e n c y ,  t h e  d e g r e e  of p r e j u d i c e  t o  
o ther  o f f e r o r s  o r  to  t h e  i n t e g r i t y  o f  t h e  c o m p e t i t i v e  
p r o c u r e m e n t  s y s t e m ,  t h e  good f a i t h  o f  t h e  p a r t i e s ,  t h e  
e x t e n t  o f  p e r f o r m a n c e ,  t h e  cos t  to  t h e  g o v e r n m e n t ,  t h e  
u r g e n c y  of t h e  p r o c u r e m e n t ,  and  t h e  i m p a c t  of t e r m i n a t i o n  
on  t h e  p r o c u r i n g  a g e n c y ' s  m i s s i o n .  - See Amdahl Corp.; V i O N  
C o r p . - - R e c o n s i d e r a t i o n ,  8-212018.3 ,  e t  a l . ,  Dec. 1 9 ,  1 9 8 3 ,  
83-2 C .P .D .  II 703. 

I n  a p p l y i n g  these f a c t o r s ,  w e  n o t e d  t h a t :  

"NAVFAC i n f o r m s  u s  t h a t  s u b s t a n t i a l  d e l a y s  
i n  p e r f o r m i n g  t h e  f o u n d r y  m o d e r n i z a t i o n ,  t h e  
need  f o r  w h i c h  arose some y e a r s  a g o ,  a n d  sub- 
s t a n t i a l  cos t s  t o  t h e  g o v e r n m e n t  would  r e s u l t  
from a t e r m i n a t i o n  o f  t h e  con t r ac t  w i t h  Diamond 
a n d  award  t o  a n o t h e r  f i r m .  A p p r o x i m a t e l y  6 
m o n t h s  of t h e  1 5  m o n t h s  allowed f o r  p e r f o r m a n c e  
of t h e  c o n t r a c t  h a v e  e x p i r e d .  NAVFAC i n d i c a t e s  
t h a t ,  i n  a d d i t i o n  t o  t h e  i n e v i t a b l e  d e l a y  
b e t w e e n  a n y  r e c o m m e n d a t i o n  f o r  a t e r m i n a t i o n  
and  t h e  s u b s e q u e n t  award of a c o n t r a c t  t o  a new 
c o n t r a c t o r ,  t h e  t i m e  s p e n t  t h u s  f a r  i n  p r e p a r -  
i n g  d e t a i l e d  b l u e p r i n t s  and  p l a n s  would be l o s t  
i f  award  were made t o  a n o t h e r  f i r m  s i n c e  a new 
con t r ac to r  would l i k e l y  i n s i s t  upon p r e p a r i n g  
i t s  own d e t a i l e d  b l u e p r i n t s  a n d  p l a n s .  I n  
a d d i t i o n ,  NAVFAC estimates t h a t  t h e  g o v e r n m e n t  
c o u l d  be l i a b l e  f o r  u p  t o  $ 2 5 0 , 0 0 0  i n  d i r ec t  
c o s t s  i n c u r r e d  i n  p e r f o r m i n g  t h e  con t r ac t ,  
$60,000 i n  overhead, p l u s  u n s p e c i f i e d  l o s t  
p r o f i t s  and  cos t s  i n  p r e p a r i n g  t h e  c o n t r a c t o r ' s  
t e r m i n a t i o n  claim. 

" F f n a l l y ,  w e  h a v e  b e e n  i n f o r m a l l y  a d v i s e d  
by NAVFAC t h a t  i t  i n t e n d s  t o  r e c o n s i d e r  t h e  u s e  
of s u c h  d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a  i n  
f u t u r e  s o l i c i t a t i o n s .  

1 
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" S i n c e  t h e  c o s t  t o  t h e  g o v e r n m e n t  a p p e a r s  
to  be o u t  of p r o p o r t i o n  to  a n y  b e n e f i t s  
r e c e i v e d  f r o m  t e r m i n a t i o n ,  w e  d e c l i n e  to  recom- 
mend t h a t  NAVFAC t e r m i n a t e  Diamond ' s  c o n t r a c t  
for  t h e  c o n v e n i e n c e  o f  t h e  g o v e r n m e n t .  - See 
Amdahl Corp .  ; V i O N  C o r p . - - R e c o n s i d e r a t i o n ,  
B-212018.3 e t  a l . ,  s u p r a ,  83-2 CPD 11 7 0 3  a t  5 .  
O u r  r e v i e w  of t h e  record a l s o . s u g g e s t s  t h a t  t h e  
s t r i n g e n t  d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a  
u s e d  i n  t h i s  s o l i c i t a t i o n  ;nay n o t  h a v e  b e e n  
n e c e s s a r y  to  t h e  s e l e c t i o n  of a c o n t r a c t o r  
capable  of s a t i s f a c t o r i l y  p e r f o r m i n g  t h e  w o r k . "  

V u l c a n ' s  R e q u e s t  

I n  i t s  r e q u e s t  f o r  r e c o n s i d e r a t i o n ,  V u l c a n  r e i t e r a t e s  
t h e  a r g u m e n t s  i t  i n i t i a l l y  r a i s e d .  Once a g a i n ,  i t  p o i n t s  
t o  t h e  s e r i o u s  n a t u r e  of t h e  p r o c u r e m e n t  d e f i c i e n c y  and  e 

c o n t e n d s  t h a t  s u b s t a n t i a l  damage t o  t h e  i n t e g r i t y  o f  t h e  
p r o c u r e m e n t  s y s t e m  h a s  o c c u r r e d .  M o r e o v e r ,  V u l c a n  
i n d i c a t e s  t h a t  i t  h a s  b e e n  i n f o r m e d  b y  t h e  Navy t h a t  no  
s i g n i f i c a n t  p o r t i o n  o f  t h e  c o n t r a c t  h a s  b e e n  p e r f o r m e d  and  
t h a t  t e r m i n a t i o n  c o s t s  s h o u l d  n o t  exceed $50 ,000 .  

I n  response,  NAVFRC s t a t e s  t h a t  i t  can " h a v e  no  
a c c u r a t e  p i c t u r e  [of t e r i n i n a t i o n  cos t s ]  a b s e n t  a t e r m i n a -  
t i o n  cos t  p r o p o s a l  f r o m  t h e  c o n t r a c t o r , "  b u t  i n s t e a d  " c a n  
o n l y  s p e c u l a t e "  t h a t  based o n  i t s  e x p e r i e n c e  t h e  
c o n t r a c t o r  : 

" a t  t h i s  s t a g e  o f  t h e  c o n t r a c t  c o n s e r v a t i v e l y  
would h a v e  i n c u r r e d  a t  l ea s t  20 p e r c e n t  of t h e  
t o t a l  c o n t r a c t  price ( a p p r o x i m a t e l y  $ 1 7 5 , 0 0 0 )  
i n  d i r e c t  cos ts  p l u s  a p p r o x i m a t e l y  $60 ,000  i n  
i n d i r e c t  cos t s  ( i n c l u d i n g  a t e r m i n a t i o n  cost  
proposal) .  The a c t u a l  t e r m i n a t i o n  cos ts  c o u l d  
be lower o r  s i g n i f i c a n t l y  h i g h e r . "  

I n  r e a c h i n g  o u r  o r i g i n a l  d e c i s i o n ,  w e  d i d  c o n s i d e r  t h e  
n a t u r e  of t h e  p r o c u r e m e n t  d e f i c i e n c y ,  and  V u l c a n  h a s  added  
n o t h i n g  t o  w h a t  w e  p r e v i o u s l y  c o n s i d e r e d  o n  t h i s  p o i n t .  
- See Deve lopmen t  Associates,  1 n c . - - R e c o n s i d e r a t i o n ,  
B-205380.2, B-205380.3. Mar. 2 8 ,  1 9 8 3 ,  83-1 C.P.D. W 313 
( a r g u m e n t s - w h i c h  amoun t  t o  a r e i t e r a t i o n  o f  t h o s e  
p r e v i o u s l y  c o n s i d e r e d  do n o t  p r o v i d e  a b a s i s  f o r  
r e c o n s i d e r a t i o n ) .  



B - 2 1 4 5 9 5 . 2  4 

As f o r  t h e  q u e s t i o n  o f  t e r m i n a t i o n  cos t s ,  w e  n o t e  t h a t  
V u l c a n  h a s  s u b m i t t e d  n o  e v i d e n c e  d o c u m e n t i n g  t h e  a l l e g e d  
s ta tement  b y  t h e  Navy t h a t  t e r m i n a t i o n  cos t s  s h o u l d  n o t  
e x c e e d  $ 5 0 , 0 0 0 .  W h i l e  r e c o g n i z i n g  t h e  t e n t a t i v e  c h a r a c t e r  
o f  N A V F A C ' s  e s t i m a t e ,  w e  a l s o  b e l i e v e  t h a t  V u l c a n  h a s  n o t  
shown t h a t  i t  i s  i n  a n y  b e t t e r  p o s i t i o n  to  m a k e  a more 
a c c u r a t e  es t imate  of t e r m i n a t i o n  cos t s  t h a n  is  NAVFAC. 

S i n c e  V u l c a n  h a s  f a i . l e d .  to  p r o v i d e  new e v i d e n c e  o r  
l e g a l  a r g u m e n t s  w h i c h  show t h a t  o u r  p r io r  r e f u s a l  t o  
recommend t e r m i n a t i o n  was e r r o n e o u s ,  t h a t  d e c i s i o n  is 
a f f i r m e d .  - S e e  Koch C o r p o r a t i o n - R e c o n s i d e r a t i o n ,  
B-212304.4,  J u l y  3 1 ,  1 9 8 4 ,  84-2 C .P .D .  11 132 .  

However ,  w e  h a v e  b e e n  i n f o r m a l l y  a d v i s e d  t h a t  NAVFAC 
h a s  n o t  y e t  a p p r o v e d  D i a m o n d ' s  d e t a i l e d  b l u e p r i n t s ,  p l a n s  
and d r a w i n g s  f o r  t h e  p r o j e c t .  A l t h o u g h  w e  a r e  u n w i l l i n g  to  
recommend t e r m i n a t i o n  o n  t h e  r e c o r d  b e f o r e  u s ,  n e v e r t h e -  
less, g i v e n  t h i s  i n f o r m a t i o n  a s  t o  t h e  e x t e n t  o f  D i a m o n d ' s  
p e r f o r m a n c e ,  w e  recommend t h a t  NAVFAC e x a m i n e  t h e  f e a s i b i l -  
i t y  o f  t e r m i n a t i n g  i t s  c o n t r a c t  w i t h  Diamond. W e  r e q u e s t  
NAVFAC t o  a d v i s e  u s  and  t h o s e  p a r t i e s ,  i n c l u d i n g  t h e  
Committee o n  Armed S e r v i c e s ,  House  o f  R e p r e s e n t a t i v e s ,  and  
t h o s e  members  o f  C o n g r e s s  who h a v e  e x p r e s s e d  a n  i n t e r e s t  i n  
t h i s  p r o t e s t ,  o f  t h e  r e s u l t s  o f  t h a t  e x a m i n a t i o n .  

* 

N a v y ' s  R e q u e s t  

I n  i t s  November 1 6 ,  1 9 8 4 ,  r e s p o n s e  to  V u l c a n ' s  r e q u e s t  
f o r  r e c o n s i d e r a t i o n ,  NAVFAC r e q u e s t e d  t h a t  w e  r e c o n s i d e r  
o u r  O c t o b e r  1 2  d e c i s i o n  s u s t a i n i n g  t h e  p r o t e s t .  

r e c o n s i d e r a t i o n  m u s t  b e  r e c e i v e d  by  t h i s  O f f i c e  n o t  l a t e r  
t h a n  1 0  w o r k i n g  d a y s  a f t e r  t h e  b a s i s  f o r  r e c o n s i d e r a t i o n  is 
known o r  s h o u l d  h a v e  b e e n  known. 4 C.F.R. S 2 1 . 9 ( b )  
( 1 9 8 4 ) .  NAVFAC's  b a s i s  f o r  r e q u e s t i n g  r e c o n s i d e r a t i o n  is 
i t s  d i s s a t i s f a c t i o n  w i t h  o u r  October 1 2  d e c i s i o n .  Its 
f a i l u r e  t o  f i l e  i t s  r e q u e s t  w i t h i n  1 0  w o r k i n g  d a y s  o f  
r e c e i v i n g  t h a t  d e c i s i o n  r e n d e r s  i t s  r e q u e s t  u n t i m e l y .  S e e  
Marker -Model1  A s s o c i a t e s - - R e q u e s t  f o r  R e c o n s i d e r a t i o n ,  
B-215049.2,  J u l y  26 ,  1 9 8 4 ,  84-2 C.P.D. ll 117: c f .  G r i f f i n -  
Space . S e r v i c e s  C o m p a n y - - R e c o n s i d e r a t i o n ,  B-214458.3: 
8 -214458 .4 ,  Nov. 
11 528  ( a g e n c y  r e q u e s t  f o r  r e c o n s i d e r a t i o n  u n t i m e l y  w h e r e  
b a s e d  o n  i n f o r m a t i o n  i t  c o u l d  h a v e  p r e s e n t e d  a t  t i m e  o f  
p ro t e s t  b u t  c h o s e  n o t  t o ) .  

o u r  B i d  Protest  P r o c e d u r e s  p r o v i d e  t h a t  a r e q u e s t  f o r  

- 

1 4 ,  1 9 8 4 ,  64  Comp. Gen. - , 84-2 C.P.D. 

I 
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NAVFAC's request for reconsideration is denied. 

Bid PreDaration Costs 

In our prior decision, we held that it was appropriate 
for vulcan to recover its costs of preparing its bid even 
though there was an intervening bidder between Vulcan and 
Diamond whose responsibility was undetermined. Although 
NAVFAC has not requested reconsideration of our decision in 
this regard, we note that contracting officials recently 
denied the claim submitted by Vulzan for its bid 
preparation costs. In view of the intervening bidder, 
NAVFAC thinks that an award of bid preparation costs to 
vulcan is inappropriate. 

We disagree. NAVFAC failed to argue that Vulcan 
lacked a substantial chance for award because of the 
intervening bidder until the protest had been largely 
developed. By that time, a deficiency in the procurement * 
had been revealed as a result of Vulcan's utilization of 
the bid protest process. Moreover, the intervening bidder 
had not participated in the bid protest process and there 
was no indication that it had extended its bid or had 
otherwise expressed an interest in award. We therefore 
concluded that Vulcan was an interested party to protest 
the award. We also concluded, and we remain convinced, 
that an award of bid preparation costs to Vulcan was 
appropriate if the integrity of the bid protest process was 
to be maintained. 

V I  Comptroller General 
of the United States 




